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IV. BACKGROUND and STATEMENT OF ll'Acrs

1. AccorWng to the Navy .in 1989 the Navy discovered the presence of wool felt on
~1lbmariDes and sUIface ships in its fleet with PCB concentrations of up to 30% by weight The
telt was used in a number of applicati()ns including acoustical damping material on submarines,
f:asket material in the joints ofventila:tion ducts, faying or insulation material between dissimilar

metals, and machin8tY moUIrt insulation.

2. Prior to the 1989 discovery oftlris felt on its ships, the Navy affirms tliat it had no
l:nowledge that it was using PCBs in 1he applications described above. The feh matcria1 was
procured ftom 1948 until the la;te 1971)s under specifications that required a fire retardant. It was
1 LSed during both ~ew constI'Uction and repair ofvessels in a variety of applications. ~ in some
I:ases, may have been iIIstalled in older ships during periodic overhauls and maintenance. The ex-

U8S MrnW A y contains this felt matr.,na1.

3. In 1990 and later, the Navy contends that it discovered tbat various solid materials,
j-bu:od on Navy ships and in other non-maritime and noD~Inilitary industrial applications, may
(~ontain regulated PCBs. Such .materials include; caulking; felt and robber ventilation duct :flange
I~; msuia1ion aIIt1 other noIl-me-ti:I.llic WWpUll~~ u£ ~l~ti."lw "Abl(;; fl~cnt light bo.llaat
:~ and potting material; bu.1kbead and pipe insulation; foam. rubber/plastic/cork anti..sweat
; nsuIation used on hull surfaces and cDld water pipil;\g; other robber products such as pipe hanger
] -ubber blocks, snubbers. bumpers, srn)ck and vibration mounts, pads. spools" hatch gasketsJ
O-rings, packing, gromme~, et,c.; adhesive tape ;md double-backed adhesive tape; al1I1'nrnized
:)aint; gloss oil-based paint; and oils and greases.

4. The ex-USS :r...fiDW A y contains some or all of these materials. Based on the results of
;lNavy's PCB sampling survey on the ex-USS MIDWAY, some of these materials were found to
I;Ontain PCBs in a range of less than ] part per :million (""ppm") to 560,000 ppm.

.5. However~ this sampling SU1"Vey is not a complet~ ~on of the e=nt ofPCBs
;;n these materials on the ex~USS :MIDWA Y ,-and other Materials of these types may exist on the

.:x-USS 1vfiDW A y with PCB concentrations that exceed these ranges.

6. These PCBs and PCB ite~5 are regulated.by EP A under 40 C.F oR Part 761. S"tlCh
E'CBs and PCB items) at co~tratiOtlS 50 ppm or greater; may only be used in a totally enclosed
manner (40 C.F.R. § 761.20(a)) withi[J. the United States uDless otherwise authorizedhy EPA
IJnder TSCA The uses described above. may not be totally enclosed and therefore may not beauthorized by EP A. .

7. The Navy advises BP A that when the ex-USS MIDW A y was placed on inactive status
on March 1, 1992, the Navy conducted the following activities: a) a ship-wide PCB inventory , b )
removal of leaking electrical equipmcnt, c) clean 11p of spills in accordance with the provisions of
40 C .F .R. Part 761 , d) inventorying a nd labeling of non-leaking p CB items left intact, .and
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e) testing of hydra1lHc and heat transfer systems an~ if their fluids tested above 50 ppm

FCB. draining and possibly retro-:fillin,g.

8. The Navy has provided EP A and the DONEE with a preliminary inventory and .
s;ampling/survey data of other known or potential PCB items onboard the cx-USS MIDWAY .

9. Under 10 U.S.C. Section 7306, the Navy is authorized to donate ships to state
governments and non-profit organizaftons for use as museums and memorials.

v ~ REQUIREMENTS AND DEL1VEKAB~

I. Pursuant to thiB statutory authority, the Navy advises BPA that it intends to transfer
tIle cx-USS :MIDW A y to the DONEE for use as a memorial and musewn under Contrac~
~t00024-03-C-02fJ~ ("Donation Contruct") which is the sole legal document evidencing title

tJ"ansfur from the Navy to the DONEE.

2. This Donation Contract shall require the DONEE to maintain the ex-USS MIDWAY in
a condition satisfactOl'Y to the Navy including the management of the ex-USS MJDW A Y in
accordance with the requiIementB as e:itablished by the agreement between the DONEE and HP A
(I'BP A/DONEE AGREEMENT") and reqIlire the DONEE, including any successor in interest,

t:>:

a) maintain me Vessel in a. condition satisfactory to the Secretary of the Navy in such a
tl1anner that it will not cast discredit upon the Navy or upon the proud tradition of the Vessel, and

\OIi1l DOt allow the Vessel to become a menace to na-vigation. public health or safety.

b) allow Federal. Stat.e. andlOC;al inspectors. includingEPA. access to all of the DONEBtS
records. documents. and facilities. inc] uding the right to perform inBpectiOD8 annually or as
cleten:nined necessary by the Navy, to .asS1lre that the information provided to such authorities is

2.ccurate and in compliance with the tenns of this contract,

c) acknowledge that PCBs are present on the Vessel and that the use of many of the PCB

iteIIlB on the Vessel is not authorized byTSCA or the regulations implementing it.

d) further acknowledge that the PCB iteD1S require special precaUtions to ensure against
Iisks to health and the environment, .

e) ~ to manage all items OIl board-the Vessel in accordance with tbe proviBions of
Paragraphs V .2. a thm V .2J. except as provided by the EP A/DONEE AGlIEIJMENr .

f) take an steps necessary to comply with any written directions or instructions that the
l~avy may prescribe for the protccliOD, preservation. maint~nance and tepair of the Vessel,

g) compl}' with all Feden11. State and local laws and regulations in force. or that may be
tmacted or issued in the futuret with respect to the preservation, documentation and display of the

..1 esse! and its equipment, including those relating to public safety t protection of the envi1:onmentt
cmd historic preservation. .
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h) obtain all certificates, licenses and permits required by law or regulation from the

a pprppriate authorities.

i) obtain written approval from the Secretary of the Navy or his authorized representative
prior to any significant change in the movement, operation, use, !!!.8!!sgement or maintenance of
tl1e Vessel and its equipment,

j) DOt transfer or otherwise dispose of the Vessel or any part of the. V esse! or any intmcst
the DONEE may have unless the prior written consent of the Secretary of the Navy or his
a uthorized representative has been obtained.

k) require any successor in intetest or manager of the Vessel to comply with al11XDYi1i0ll5
c.f this contract. and

I) notify the Navy should the DONEE or successor no longer be able or willing to maintain
tle ex-USS ~WAYas amU5eum. and memorial.

3. Prior to transfer of title to the ex.-USS :1\tm)W AY to the DONEE, the Navy shall
Ilrt)vide written notification to the DO~ and HP A that the PCB items on board the ex-USS
J:,{JDW A Y ate regulated under TSCA and that their continued presence on the ex-USS
!I!fDW A y may not be authorized ~ TSCA.

4. Before transfe1:ring title of tIle ex-USS MIDW AY to the DONEE, the Navy aba1l
IlIOvide written notification to the DONEE and HP A of known or potential PCB items on the
sbip. This notification shall be in the fOml of a final inventory which -liStS the i~ equipment m
tLumber, quantity, cabinet, statlls, localion compartment, serial number and kilogra1IiR of fluid or
PCB material and any other "reina:rk8.., which shall describe what the item is, and what is known
EboUt its PCB content.

5. Any survey.or sampHng ~ults conducted by the Navy or under the direction of the
Navy. or conducted by any Third party.. concerning PCBs on the ex-USS MJDW A Y shall be
I~ded to EP A and the DONEE along with this inventory. A final version of this invcntOIy and
the samplin'gtsW'Vey data (if different r:rom r:he ones that were initially provided by the Navy) shall
l)e provided to EP A and the DONEE prior to transfeJring title to the vessel

6. The Donation Contract shaJl tequi:re that the DONEE allow the Navy to conduct
inspections annually or as determined necessary by the Navy to ensure that the ex-USS MIDWAY
is appropriately maintained and operai:ed in QCCOrdance with the Donation Contract.

7. The Donation Contract sha]l proVide for the Navy to te~1n5lte the Contract and
l'eassume title to the Vessel in any case in which the DONEE does not meet its obligations under
1 he Donation Contract including obligations under the EP A/DONEE AGBEBMENT .

8. In d1e event the DO~ OJ' its assigns. fails to petforw the obligations assumed under
1 his contract, or obligations under the EP A/DONEE AGREEMENT , the Navy. upon notificatiQn
1md request by EP ~ shall work with the DONEE and EP A to resolve these non-compliance
issues through remedies available to tlle Navy under ilie Donation Contract, including
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D=assUInption by the Navy of possession and title to the ex.USS :MIDWAY if HP A de:terIDiJIOB
t11at the conditions of non-compliance by the DONEE present an unreasonable risk to human
b~th or the environm~m. -

9. The DONEE shall have ninJ..~ (90) days from the date of receipt ofany written
r.o1ice(s) to cure violations or deficiencies set forth in the notice or to begin diligent efforts to

effect any. cme which may require more than 90 daysto complete.

10. ~ at the end- of such fune) it appears to the Secretary of the Navy ~ or his authorized
representative, that the violations bavc not been ClJ:t'ed, then the Donation Contract .may be
teIminated, in which event the DONEE shall forfeit to the Navy any and ail righ~ th1rt itmay have
ia the Vessel. including rights in any improvements made to the Vessel or fuctures attached by the
DONEE, as the Secretary of the Navy or his duly authorized representative .may decide, and if the
~;ecretary oftlie Navy or his duly authorized reptesentative so directs, shall tIansfe:r title and

1eturn the Vessel to the Navy at no cost to the Navy.

11. Secretary of the Navy or his duly authorized" representative may teIm;n~te this
] )onation Contract, provided that written notice to terminate, specifying the particIJlals wherein it
i s claimed that this Donation Contrac1 has been violated, is transmitted by registered mail to the

DONEE.

12. If the donation con1I'aCt is terminAted for cause, title to the Vessel shall revert to the
]~avy without further. remcdiation or removal of environmental encwnbrances that were
, : LSSociated with the Vessel at the time of original donatioD:o provided that any such existing
,.:nCUDlbrances whose condition has d(..oteriorated as a consequence of the DONEE's poSSCSsiOD of

1he vessel shall be re:mediated to the satisfaction of the Navy at no cost to the Navy..

13. If EP A tenninates the HP lVDONEE AGREEIvmNT , and such termination is based on
.m EP A determination that there is an unreasonable risk to human health oi the environment from
ihe P~Bs on the ex-USS :t\.1mW A Y , '~en the Navy, upon notification and request by HP A, will
:'eassume title and possession to the e:1(-USS MIDWAY or eDS'l1te that all PCBs are managed or

l:lisposed of pursuant to 40 C.F.R. Part 761.

14. fu the event the Vessel becomes a hazard to navigation, public health, safety or
~Jroperty , or in the event insurance coverage is not, paId or is pCImitIed to lapse, the Secretary of

'.:he Navy or his authorized representative may termin31e this Donation Contract immediately.

lS. In the event per Para.graplL V 2. 12 the DONEE notifies the Navy that they are no
longer able, or willing to maintain the; ex-USS I\,fiDW A y as a museum or memorial. the Navy
~hall either reassume title and possesl{ion to the ex-USS .MlDW A Y or ensure that all pCBs are

managed or disposed ofpursuant to 40 C.F.R.Part 761-

16. Nothing in this CoInpliance AGREEMENT relieves the Navy of the responsibility for

the disposal ofPCBs :from the ex-USS MIDWAY in accordance with 40 C.F .R. § 761.60>

Ngardl~5C of who initiates dispo,gal.
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17. Nothing in this AGREEMENT addresses EP A '$ potential enforr.em~ response for

ttle DONEE'S violation ofTSCA or 8rlY o~er la.w.

VI. ENFORCEABllXI'Y

1. In ~e event of a maIecial bJ'e8.ch by the Navy of any tCIm or condition of this
L\GREEMENT , or for other ca~e. EP A shall notify the Navy and afford the Navy a reasonable
(1pportunity under the circumstances, as determined by EP A, to correct the problem.

2. IfEP A considers the materIal breach or other cause to r~~JJ, then EP A may ~ at its
f;ole discretion, term;nate this AGREI~~ by written notice to the Navy .EP A may then take

;~propria:te enforcement action for any violations ofTSCA

3 .The Navy shall p~ovide written notification to EP A. s F edcral Facilities Enforcement .

l)ffice of any known or suspected breach of this AGREEMENT witbm five (5) ~ys of the breach
I)I suspocted breach. Failure to do so by the Navy may ccmstitute a material breach of this-I\GREEtvffiNT. -

vn. TE~nON

This AGREE:r\I1ENT shall tetr:1inate upon the Navy)5 reasswnption of title to the ex-USS
:\IfiDWAY. .

VJll. EFFECTIVE DATE

1. This AGREEMENT shall become. effective Upon execution by authorized -
representati-ves of EP A and the'NQ.vy provided that HP A and the DONEE have executed the
8.P A/DONEE AGREEf\.1ENT addresHiDg the m~nRgeIDent of PCBs on the ex- uss :MIDW A y .

2. H this AGREEMENT is m,gned prior to the HP NDONEE AGREEMENT , it does not
become effective until the EP A/DONEE AGREEMENT is effective.

3. If the EP A/DONEE AGRI-:EMENT is effective prior to prior to execution of this
AGREEMENT , this AGREEMENT shall become effective upon the date on which the last party
affixes its' signature to the AGREEMENT .
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THE P AR.TIES SO AGREE:

Daterw- ~:::==~
Regional Administrator
Region IX
u.s. Environmental Protection Agency

~

09., ~ ~

c.s. Ham;Jton
RDML USN
Program Executive Offic~ Ships

CONCtJBRENCE;

-11
/l/~}:3 -

DateABsistant Admini~trator
Office of Enforeement and Compliance Assurance
U.S. Environmental Protection Agency

IN RE:
Transfer of the ex-USS MIDW A y from the Navy to

San Diego Aircraft Carrier Museum of San Diego, CaUfomia


